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Virginia inmates seeking treatment for Hepatitis 
C may have made progress with federal litiga-
tion, but – even after the state agreed to provide 
treatment for one prisoner – the state prison sys-
tem’s overall treatment policy remains unclear.   
A federal judge has turned up the pressure. U.S. 
District Judge Norman K. Moon twice has ruled 
against officials with the Virginia Department 
of Corrections, allowing lawsuits challenging 
state medical protocols to go forward. The 
litigation in the Western District of Virginia 
is part of a nationwide push by advocates to 
allow prisoners to have the standard treatment 
available for Hepatitis C patients on the outside. 
Prison systems have balked because of the cost, 
often limiting treatment to only the most severe 
cases.  The VDOC has estimated as many as 60 
percent of state prisoners have Hepatitis C, and 
medication reportedly costs  between $20,000 
and $50,000 for a single course of treatment.
Colorado officials recently pledged to spend $41 

witness statements and summaries of oral state-
ments.  The proposals also provide for reciprocal 
exchange of witness lists and recommend that de-
fense lawyers provide expert witness information, 
as is now required of prosecutors.

Pressure for change
The proposal that emerged from the 13-member 
task force chaired by Court of Appeals Judge 
Robert J. Humphreys was put up for comment this 
year. Despite opposition from many prosecutors 
and – at least initially – from the Virginia State 
Police, the overwhelming majority of the written 
comments supported the reforms.   “Criminal 
discovery reform is a complex matter, and while 
there is not 100% agreement on all issues, this 
proposal has significant support from the numer-
ous stakeholders involved in the criminal discovery 
process,” Lemons said in a statement that accompa-
nied the court’s order.  In addition, while legislative 
proposals to amend the criminal discovery process 
failed in 2016 and 2017, legislators suggested a fix 
eventually would come from Capitol Square if it did 
not come from the court.

Other provisions
Under the revised rules, prosecutors can be ordered 
to allow the accused to inspect, review and copy or 
photograph any recorded statement or confession 
by the accused. Defense lawyers also get access to 
scientific reports and other documents shown to be 
material to preparation of the accused’s defense.
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The Supreme Court of Virginia has adopted 
proposed criminal discovery rule changes 
recommended in December by a Virginia State 
Bar task force. Only minor changes were made 
in the task force recommendation, according to 
attorneys who reviewed the court’s order.   The 
Sept. 5 announcement followed approval at the 
court’s Aug. 28 business meeting, according to a 
statement from Chief Justice Donald W. Lemons. 
The rules are set to take effect July 1 of next year 
to allow time to assess impacts on prosecutors’ 
offices.  One defense attorney called the adoption 
of criminal discovery rules a “watershed moment” 
for criminal justice in Virginia. Defense attorneys 
have long complained that discovery practices 
vary widely, with some prosecutors holding back 
key information.  

Police reports accessible
With the revisions, courts would order prosecutors 
to allow an accused to “inspect and review” police 
reports.   Getting a hard copy is not automatic. 
“Nothing in this rule requires that the Common-
wealth provide the accused with copies of the rele-
vant law enforcement reports, although it may do 
so in its discretion,” Rule 3A:11(b)(1) would read.

The Supreme Court beefed up the language for 
discovery of police reports from the task force 
recommendation. The new rule expressly includes 

The material provided would not normally be 
open to the public. The rules would provide that 
any discovery material filed with the clerk would 
be placed under seal until admitted at trial or 
ordered unsealed by a court.  Revised Rule 3A:11 
would not authorize discovery of prosecutors’ 
work product, including internal reports, wit-
ness statements, memoranda and other internal 
documents. Names of confidential informants 
could remain confidential unless the informant 
is to testify at trial.   A key concern of some law 
enforcement and victim advocacy interests is 
preventing the accused from learning personal 
information about those who will testify for the 
state. The revised rules say prosecutors can redact 
the residential address, telephone number, email 
address and other personal information of vic-
tims, witnesses and their families. A judge could 
allow access to that information for good cause.   
While an accused could view material designed as 
“Restricted Dissemination Material,” the material 
could not be copied and provided to the accused.

Reaction
“I think it’s great overall,” said Douglas A. 
Ramseur with the Richmond office of the Capital 
Defender. Ramseur served on the Humphries task 
force. “It’s a real watershed moment for criminal 
justice in Virginia.”  He said Virginia was one of 
the two worst states in the country in terms of 
rules governing criminal discovery.

million over two years to provide treatment to all 
infected inmates. The Colorado plan is part of a 
settlement with four prisoners who sued in federal 
court.
Moon described the prison system’s policy as 
“Only the sickest get treatment, and the rest must 
get sicker before we treat them.”
Early treatment required close supervision for 
side effects and only a 30 percent cure rate. Since 
2014, however, direct acting antiviral drugs are 
available through a single pill taken each day, 
according to inmate advocates. Close supervision 
is no longer necessary. The cure rate is now said 
to be better than 90 percent. Deposition testimony 
from UVa infectious disease specialist Rebecca 
Anne Dillingham: treatment is recommended 
regardless of the disease state or the patient’s 
incarceration.  “The idea that we would deny this 
treatment is increasingly unacceptable,” Dilling-
ham said in an interview. She said prison officials 
suggested a different standard of care for prisoners 
“based on a variety of factors that have nothing to 
do with medicine or medical care.”  Treating Hep 

C in prison would help prevent the spread of 
the disease both in and out of the prison walls, 
Dillingham said.
Judge rejects treatment limits
Moon wrote:   “There is a difference between 
‘everyone gets treatment but the worst get it 
first’ and what VDOC’s policy effectively says: 
‘Only the sickest get treatment, and the rest 
must get sicker before we treat them,’” 
“We think this litigation and related cases have 
pushed the Department of Corrections to do 
more,” Rutherglen said. The professor said he 
also hopes the outcome will inspire Virginia 
lawyers to take on issues for the public good.   
“It should be an encouragement to members of 
the bar: You can move the ball forward on social 
issues and still get some compensation for your 
efforts,” Rutherglen said.
State officials mum
Efforts to learn whether the VDOC has altered 
its stance on treatment of inmates with Hep C 
were unsuccessful.
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James H. Cone and the Mysteries of Black Social Life

by Todne Thomas, 9/4/18 
(Originally published in the journal Black Perspec-
tives) Dr. Todd teaches at UVA (Reverend Cone 
passed away April 28, 2018)

I first encountered James Hal Cone’s theological 
work as a graduate student at the University of 
Virginia. My mentor Dr. Wende Marshall—com-
munity organizer, medical anthropologist, and 
Union Theological Seminary graduate—rec-
ommended I read Cone’s A Black Theology of 
Liberation. I remain ever grateful to Marshall for 
the introduction to Cone as well as her own decol-
onizing scholarship and activism. Although I had 
attended Black Baptist and Presbyterian churches 
in the U.S. South all of my life, I was not prepared 
for what I found. 

Passages like the following seemed to leap off of 
the page: “God has chosen to make the black con-
dition God’s condition! It is a continuation of the 
incarnation in twentieth-century America.” “The 
norm of all God-talk which seeks to be black-talk 
is the manifestation of Jesus as the black Christ 
who provides the necessary soul for black libera-
tion.” “We must become black with God!” 

Receiving Cone’s ruminations on the ontological 
Blackness of God—God’s elective affiliation with 
Blackness as a foundational symbol of oppres-
sion—as well as his reflections on the utter, partic-
ular, and beautiful humanity of Black people was 
a revelation.1 It read as a personal invitation, an 
altar call of the heart that harmonized with voices 
of other elders, to find the God in myself. Cone’s 
Black liberation theology was also an intellectual 
instigation. Cone centered Blackness as a foun-
dational revelation of the nature of God, Christ, 
and humanity. This differed from the cultural 
relativism (the emphasis of cultural particularism 
and the studying of cultures in their own terms) 
that I was being taught as a cultural anthropolo-
gist. Moreover, his transparency of writing from, 
about, and to Black people was starkly different 
than the universalistic enterprise that I, as an 
anthropologist, ascribed to Christian theology.

As anthropologists and theologians outline histor-
ical, methodological, and conceptual overlaps and 
map zones for potential interdisciplinary social 
engagement, we are left with questions about how 
those conversations will address the representa-
tional inequalities engendered by anti-Blackness 
and colonialism constitutive of North American 
society, its academy, anthropology, and Christian 
god-talk.2 There is a necessity to make sure that de-
colonizing “earthly theolog[ies],” “commonsense 
theolog[ies],” and Black community theolog[ies] 
like those authored and engaged by Cone are part 
of these conversations. And an attention to critical 

ethno-theologies like those authored by Cone can 
direct this new arena of collaboration in liberatory 
rather than merely descriptive directions.As an 
ethnographer of Black religious sociality, I am 
inspired by Cone’s sustained attention to what 
he identifies as “the great mysteries of black 
social life” in The Cross and the Lynching Tree. 
Illustrating the classical “communitarian view of 
the ultimate” characteristic of his theology, Cone’s 
contemplation of African American communal 
mystery emerges in the space between the imma-
nent and the transcendent inhabited by “the Holy 
Spirit [as] black persons making decisions about 
their togetherness.” Additionally, the Black social 
mysteries outlined by Cone and their ancestraland 
existential qualities invite us to marvel at the mul-
tiplicative insights embedded in modes of African 
American religious sociality.

James Cone’s imagination of Black mysteries 
emerges from his familial and religious experi-
ences in Bearden, Arkansas. As aptly expressed by 
Cornel West in his eulogy of Cone, “James Cone 
stands in a tradition of a people—a great people 
with a grand tradition…. He was already fortified 
before he got to Union Theological Seminary.” In 
My Soul Looks Back, Cone writes with a sense 
of wonder about his father, who was a proud and 
notorious dissident of white supremacy when Jim 
Crow often witnessed such stances end in violent 
death. He also writes of his profound admiration 
of his mother, a woman of faith who insisted on 
her father’s respect for the “mystery of God’s 
presence” among Black people even though he was 
predisposed to emphasize material concerns.

Additionally, Cone invokes the sacred humanizing 
work of his natal church community that experi-
enced and affirmed each other as “brothers and 
sisters.” This work spilled past the boundaries of 
the congregation into Cone’s writing. He reveals, 
“It is as if the people of Bearden are present, 
around my desk as I think and write. Their voices 
are clear and insistent: ‘All right, James Hal, 
speak for your people.’” Cone’s inheritance of a 
materialist, respectful, and affirming orientation 
towards Black life generated an enduring solidar-
ity—a love praxis—that shaped his commitment 
“to keep and to live the faith of the black church.”

For Cone, this meant honoring the beliefs of his 
mother, father, and extended family of faith 
amidst Marxist and Black nationalist denigrations 
of African American Christianity as otherworldly 
or assimilationist. It is not enough to trace Cone’s 
intellectual genealogy in terms of his deep engage-
ment with Karl Barth. Rather, it is also vital to lo-
cate the ancestral peopling of Cone’s thinking and 
to imagine and author such methods of ancestral 

communication in our scholarly work by talking 
and hearing the dead through memory, song, and 
story that are a part of southern Black religious 
and spiritual landscape that gave rise to Cone and 
his thoughts.

In addition to its ancestral moorings, the mysteries 
of Black social life are experiential. The endurance 
of Black people amidst the ravages of slavery and 
its myriad afterlives is a miracle. The aura of the 
mystery of Black existence is eloquently expressed 
by Alice Walker in the Foreword to Barracoon 
by Zora Neale Hurston, “Ours is an amazing, 
a spectacular, journey in the Americas. It is so 
remarkable one can only be thankful for it, bizarre 
as that may sound. Perhaps our planet is for learn-
ing to appreciate the extraordinary wonder of life 
that surrounds even our suffering, and to say Yes, 
if through the thickest of fears.” 

That awe of/in Black existence in the New World 
is compounded from Cone’s perspective because 
of the habitation of the divine in the very midst 
of the beauty and brutality of Black existence.   
For Cone, this mystery emerged from a God who 
chose Blackness and a Black Jesus whose (re)
crucifixion merged with the Black experience. He 
writes, “The symbol of the cross spoke to the lives 
of blacks because the likeness between the cross 
and the lynching tree created an eerie feeling of 
mystery and the supernatural.” That the divine 
could be manifested in the wake of Black resistance 
and suffering, that it emerged in the co-existence 
of Black doubt and faith, that it provided meaning 
in the midst of the senseless suffering of Black 
people, that it dwelt amidst unresolved ironies and 
contradictions made it just as divine as human. 
Cone also proposes that those mysteries could 
also not be adequately accessed through exercises 
in rational thought that generated abstractions or 
critiques, rather than stories about God’s presence 
amongst Black people. 

While such a position might be described as a 
move to mute detractors, it is important to note 
that an emphasis of mystery as a conceptual 
framework for Black socio-religious life called for 
an intellectual humility, a disavowal of mastery.   
For Cone, the pathway to a Black liberation meant 
naming the violence of white supremacist racial 
and representational dominance. It also called for 
a patient sitting-with Blackness and an excavation 
of its interior mysteries, not so much for the sake 
of essentialism or universalization but for an exca-
vation of its unique witness, its thick and darkened 
revelations. We would all do well to continue to 
learn from ancestral and existential stories of 
Black life that are foundational to his intellectual 
legacy.
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restoration of civil rights. He restored the right to 
vote, plus the right to hold public office, serve on 
a jury, and act as a notary public.  Of the 168,000 
whose rights were restored prior to the 2017 state 
elections, 46% were black and 42,000 people reg-
istered to vote. If they voted at the statewide aver-
age, then the governor’s actions resulted in 19,000 
additional votes in the 2017 elections.  That would 
equal an additional 1% of the total electorate. 
Even if all 19,000 new voters had supported the 
Democratic candidates for Governor, Lieutenant 
Governor, and Attorney General, the additional 
votes would not have affected the outcomes of 
those races. Republican concerns that restoration 
of rights might benefit Democratic candidates had 
more relevance in the 2017 races for some of the 
100 House of Delegates seats. A few were very 
close, and the 94th District race ended in a tie vote.  

The right to vote was important enough for 42,000 
felons to decide to register. Governor McAuliffe’s 
attempt at a mass restoration of rights in 2016, 
and then his individual actions for felons, did not 
change the laws of Virginia. People convicted of a 
felony (but not misdemeanor) in Virginia still lose 
the right to vote in Virginia automatically. If those 
convicted of a felony had been registered, them 
local election officials in 133 Virginia jurisdictions 
remove their names from the rolls of eligible 
voters.  United States attorneys provide lists of 
people convicted of a felony in Federal District 
Courts to the Virginia Department of Elections, 
which updates the Virginia Election & Registra-
tion Information System and provides the names 
to local registrars. The Virginia State Police uses 
its Central Criminal Records Exchange to updates 
the Virginia Election & Registration Information 
System monthly, sharing details of people convict-
ed of felonies in state courts.  

To regain the right to vote in Virginia, people 
convicted in state or Federal court in Virginia of 
a felony still need a clemency action from the gov-
ernor.  People convicted in other states, including 
those convicted in Federal courts there, may have 
their voting rights restored by whatever process 
is used in that state. Some never withdraw the 
right to vote, some automatically restore it after 
completion of the jail sentence, some restore the 
right automatically after completion of parole/
probation (sometimes after an extra waiting peri-
od), and some require action such as a pardon by 
the governor.  If a felon’s rights have been restored 
by the process used in another state, then Virginia 
will allow that person to vote.

Prisoners and the Right to Vote
witness lists  

Lately, the right to restore voting privileges to pris-
oners has been a rallying cry for prisoners around 
the country.  Here’s how things stand in Virginia.  
This story is from the http://www.virginiaplaces.
org/government/felonvote.html website.

Voting is a civil right. Each state must comply with 
Federal civil rights laws and the US Constitution, 
but each state has flexibility in determining if 
people convicted of a felony lose the right to vote 
in local, state, and Federal elections.  Virginia 
became the first state to ban felons from voting, in 
1830. When Virginia adopted its second constitu-
tion that year, white males who met the minimum 
property requirements lost the right to vote once 
they were convicted of an “infamous offence.” 
Prior to the Civil War, most other states followed 
the example of Virginia and banned felons from 
voting.  Since 1830, the Constitution of Virginia 
has declared that people convicted of a felony lose 
the right to vote. That restriction has been retained 
and expanded in all subsequent constitutions.  
Specific reference to felony convictions was added 
starting in 1869. County officials were directed to 
create and maintain registers of all people convict-
ed in local courts, which documented who had lost 
the right to vote.  Disfranchising felons was not a 
law passed by the General Assembly originally to 
suppress the African-American vote in 1830, since 
only whites were voting in 1830.  The Fifteenth 
Amendment was ratified in 1870, theoretically 
ensuring black men the right to vote. The Virginia 
legislature then took advantage of a provision in 
the 14th Amendment, which said:

But when the right to vote at any election for the 
choice of electors for President and Vice President 
of the United States, Representatives in Congress, 
the Executive and Judicial officers of a State, or 
the members of the Legislature thereof, is denied 
to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the 
United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis 
of representation therein shall be reduced in the 
proportion which the number of such male citizens 
shall bear to the whole number of male citizens 
twenty-one years of age in such State.

The key clause was “except for participation in 
rebellion, or other crime.” In 1876, the General 
Assembly added petit larceny to the list of crimes 
which barred a person from voting.  In 1877, 
Federal troops were withdrawn from Virginia as 
part of the bargain to resolve the disputed 1876 
presidential election and place Rutherford B. 
Hayes in office. That left local officials able to use 
the power of white sheriffs and white juries to se-
lectively convict black men of crimes. Conviction 
disenfranchised blacks who voted consistently for 
Republican candidates (the “party of Lincoln”), or 
for the Readjuster Party until it collapsed in 1883.

Intimidation and manipulation of the voting 
process were also used to disenfranchise voters 
not expected to support conservative Democratic 
candidates, minimizing the impact of the Fifteenth 
Amendment. Voting officials were almost always 

members of the Democratic Party after the Re-
adjuster Party was defeated in 1883. Democratic 
operatives, stationed at key precincts, used a list of 
black men who had been convicted of petit larceny 
or other crimes to challenge the right of black 
people to vote. Election officials segregated voters 
into white and “colored” lines, then selectively 
sped the white voters through the process while 
delaying black voters.

Disenfranchising black Republicans and associat-
ing the Democratic Party with white power made 
Virginia one of the one-party states in the South. 
After the defeat of the Readjuster Party in 1883, the 
primary of just the Democratic Party determined 
who would be elected in the general election. That 
lasted for nine decades, until the realignment of 
the political parties and the Republicans became 
the conservative option for local/state offices in 
1973.  Disenfranchising convicts discriminated 
against blacks for the next 150 years, since minori-
ties were convicted at far higher rates than whites.  
As of 2010, over 20 percent of the state’s voting-age 
African American population could not vote as a 
result of a felony conviction, and nearly 7 percent 
of the state’s total population 18 and older was 
disenfranchised. These statistics reflect both the 
extent of Virginia’s felon disenfranchisement laws 
and the fact that African Americans in Virginia are 
currently incarcerated at a rate of approximately 
six times greater than the white population.  

The governor gained the power to restore voting 
rights when a new state constitution was adopted 
in 1869. A Virginia Supreme Court decision in 
1883, Edwards v. The Commonwealth, ruled that 
a pardon alone would not automatically restore 
citizenship rights. Governors had to separately 
re-enfranchise those who had been disqualified, 
for whatever reason.  The provision in the state 
constitution that stripped away the right to vote 
from those convicted of petit larceny was retained 
in the 1902 constitution, but removed in the 1971 
revision. In 1982, 63% of the voters rejected a 
proposed constitutional amendment that would 
have allowed the General Assembly to alter the 
automatic disenfranchisement of felons.

In 2002, Democratic Governor Mark Warner 
revised the process for restoring voting rights. 
He reduced the traditional waiting period after 
sentencing for non-violent crimes from five-seven 
years down to three years. In 2013, Republican 
Governor Bob McDonnell made 350,000 felons 
eligible for restoration, if they had completed their 
sentences and paid all costs mandated by a court. 
At that time, only 3% of felons had managed to 
complete the process and get their rights restored 
by the governor.  In 2016, Governor McAuliffe 
issued a blanket restoration of rights for all felons 
who had served their time and had completed any 
supervised release, parole or probation require-
ments. Republicans filed suit to block the blanket 
restoration of rights.  The Virginia Supreme Court 
quickly ruled in a 4-3 decision that the governor’s 
blanket restoration order was not constitutional, 
and he had to individually re-enfranchise the 
felons. To overcome that ruling, the governor 
proceeded to process paperwork for the 206,000 
individuals in state databases of felons eligible for 






