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Standards for COVID-19 Litigation 
By Shannon Ellis, Legal Aid Justice Center 

There are two ways for Virginia state prisoners 
to bring lawsuits about poor healthcare: § 1983 
claims and medical malpractice claims.  Note 
that you MUST exhaust all your administrative 
remedies through your prison’s grievance 
system before you can bring either kind of 
claim, regardless of whether it is in Virginia 
state or federal court.  This means submitting, in 
order and on time, an Informal Complaint, a 
Regular Grievance, and (if your Regular 
Grievance is returned “Unfounded”) a Level II 
Grievance. 
§ 1983 Claims.  A § 1983 claim is a federal 
claim that alleges that a prison has failed its 
constitutional duty, under the Eighth 
Amendment, to provide you with necessary 
healthcare.  You can bring these claims in 
federal or state court, although federal courts in 
Virginia are often friendlier to prisoner litigants 
than state courts.  To bring a § 1983 claim, you 
must show three things:  (1) you have a serious 
medical need, (2) prison employees showed 
deliberate indifference to your serious medical 
need, and (3) their deliberate indifference to 
your serious medical need caused your injury.    
Medical Malpractice Claims.  A medical 
malpractice claim is a type of negligence claim.  
You can bring these claims in state court.  To 
bring a medical malpractice lawsuit, you must 
show three things: (1) that your healthcare 
provider breached their duty (failed) to provide 
you care within the applicable standard of care, 
(2) that you suffered injuries, and (3) that your 
injuries were a result of their failure to provide 
you care within the applicable standard of care.  
The applicable “standard of care” question is 
whether your healthcare provider acted the same 
as a reasonable provider in their field would act 
under similar circumstances.  Establishing the 
applicable standard of care almost always 
requires medical expert testimony.  This means 
these suits can be very difficult to bring pro se. 
COVID-19 and Healthcare Claims.  The 
current COVID-19 pandemic complicates legal 
healthcare claims in a number of ways.  For one 
thing, Virginia law expands liability protections 
for medical providers during emergencies.  This 
special extended liability protection prevents 
doctors from being held liable for injury or 
wrongful death due to care provided during an 
emergency, if the emergency and subsequent 
conditions caused a lack of resources that left 
the provider unable to provide the level or  
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Negative Thoughts 
By Dariq Holloman, Augusta 

Please say “negative”... please.  I wear my 
mask.  I constantly wash my hands. 
Somebody… anybody help shake these 
negative thoughts.  Counselors can’t counsel 
me.  No vaccines, hospital beds, and 
ventilators constantly flood my thoughts. 
Gray hairs… I… I’ve tried everything.  The 
poker table, the phone, even the kiosk but 
nothing works.  Quarantine… wait… what’s 
that I hear?  Lockdown… shakedown … 
outside civilians coming in… take this 
serious… Governor Northam, Harold Clarke, 
please don’t let the test be positive. 

 
Love Letter to Black America 

From America’s Black Doctors and Nurses: 
The Black Coalition Against COVID is 
starting a national dialogue about COVID-19 
through the launch of the Love Letter to Black 
America, from America’s Black Doctors and 
Nurses which is rooted in love of and for the 
Black community.  Extract of letter: 
Dear Black America,  We love you.  We 
affirm that Black Lives Matter. And as Black 
health professionals, we have a higher calling 
to stand for racial justice and to fight for 
health equity. In the spirit of unconditional 
love for every single Black American, we have 
locked arms in an initiative to place the health 
and safety of our community at the heart of the 
national conversation about COVID-19. 
Respect for our Black bodies and our Black 
lives must be a core value for those who are 
working to find the vaccine for this virus that 
has already taken so many of our loved ones. 
Our colleagues across healthcare know that we 
are urging our community to take safe and 
effective vaccines once available. However, 
for this to be successful, they must do more to 
earn your trust—now  and in the future.  We 
are on the front lines in care delivery, and in 
key decision-making roles— from the lab to  
the clinic to the virtual boardroom. We urge 
you to hold us accountable. We also ask for 
your help in continuing to protect the health of 
our community, especially now that the 
pandemic is escalating at crisis levels across 
the country.  We also ask you to join us in 
participating in clinical trials and taking a 
vaccine once it’s proven safe and effective. 
We know that our collective role in helping to 
create a vaccine that works for Black 
people—and that we trust—has an impact on  
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4th Annual Virginia Prison Justice Rally 
This annual event, the largest of its kind in 
Virginia, is sponsored by the Virginia Prison 
Justice Network, a prisoner-led alliance of more 
than 20 advocacy orgs.  The rally, a car caravan, 
will take place on Saturday, Jan. 16. 2:00-3:00 
PM, in Richmond around the capitol. Help 
spread the word!  Up-to-date information is 
posted on the Facebook event page “4th Annual 
Virginia Prison Justice Rally.”  Call or text 
804-644-5834 for specific meet up location and 
details.  We will be calling for:  outside 
oversight of the handling of the COVID-19 
crisis by the state’s prisons and jails; classifying 
prisoners at the same priority level as residents 
of nursing homes for the COVID-19 vaccine; 
and acceleration of early release for as many 
prisoners as possible.   Email: 
DefendersFJE@hotmail.com

 
Pell Grants 

The year-end spending bill before Congress 
restores prisoners' eligibility for federal Pell 
grants for college, simplifies the form used to 
apply for student aid and erases more than $1 
billion in federal debt for historically Black 
colleges, among an array of other education 
initiatives fought for in the legislation.  Rep. 
Bobby Scott (D-Va.), chair of the House 
education committee, said that the deal was a 
"significant step" toward making "federal grants 
and loans more accessible and more generous, 
particularly for our most vulnerable students." 
This ends a 26 year ban on Pell grants for 
inmates.  In addition, the deal would also repeal 
a 1998 law that restricts federal financial aid for 
college students who are convicted of a drug 
crime.  No details have emerged as to how/when 
this would be facilitated in VA prisons. 
VADOC is aware and will provide updates as 
they come.

 
Stimulus Update 

Breaking news from 12/21/2020 Lieff Cabraser 
Heimann & Bernstein, LLP, the law firm  that 
launched the class action settlement with the 
IRS to include inmates in the CARES Act 
stimulus checks:  “The IRS has stopped 
processing CARES Act applications for the 
2020 calendar year. If you filed a timely  
application it is possible your check is still in the 
mail. If you do not receive a check within the 
next couple of weeks, probably longer with 
DOC processing, you may need to reapply in 
early 2021 during the 2020 tax return cycle. We 
will provide more information about that  
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manner of care that would otherwise be 
required.  VA Code § 8.01-225.02.  It is also 
very hard to say right now what the applicable 
“standard of care” in COVID-19 treatment is, 
because this is a new disease that has emerged 
and spread very rapidly.  This means that it will 
be harder to prove malpractice. 
PROCESS FOR COVID-19 VACCINE 
DISTRIBUTION 
Due to the critical need, the COVID-19 vaccines 
have passed rigorous testing and will be 
distributed as soon as they are available. States, 
like Virginia, will get our allotment of the 
vaccine from the federal government. Individual 
states will then be able to decide who and how 
to distribute the vaccine to people. The Center 
for Disease Control (the CDC) has distributed 
guidelines for distribution but states do not have 
to strictly adhere to those guidelines. In 
Virginia, the Virginia Department of Health will 
determine the prioritization and regional 
allotment of the vaccine. Virginia has suggested 
that they will follow the CDC recommended 
“phased” approach. Virginia’s top priority group 
seems to be people serving in healthcare settings 
who have the potential for direct or indirect 
exposure to patients or infectious materials and 
are unable to work from home. Then, the second 
group, still considered phase 1 vaccine 
recipients are those people who are considered 
to be at a greater risk for contracting COVID-19 
or suffering severely from it – that group 
includes front-line workers, people over 65, 
people with underlying health concerns, and 
people who live in congregate settings (like 
detention centers). Then vaccination of the 
general public will follow.   Information has not 
been released about how the Virginia Dept. of 
Health specifically plans to distribute the 
vaccine doses to the Department of Corrections.  

español 
Hay dos maneras por las que los prisioneros del 
estado de Virginia puedan traer los pleitos por la 
atención médica pobre: las demandas § 1983 y 
las demandas § 1983 por la negligencia médica. 
Tenga una cuenta que HAY QUE agotar los 
remedios administrativos por el sistema de 
reclamaciones de su prisión antes de traer 
cualquier tipo de demanda, sin considerar si está 
en una corte del estado de Virginia o una 
federal. Esto significa que presentar, en orden y 
a tiempo, una Reclamación Informal, una 
Reclamación Regular, y (si su Reclamación 
Regular es devuelta por ser ´sin fundamento´) 
una Reclamación de Nivel II.  Las demandas § 
1983. Una demanda § 1983 es una demanda 
federal que afirma que una prisión ha fallado en 
su deber constitucional, debajo de la Enmienda 
Octava, de proveer a los prisioneros la atención 
médica necesaria. Se puede presentar esas 
demandas en la corte federal o del estado,  
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our very survival.  We commit to keeping you 
updated. Please visit 
blackcoalitionagainstcovid.org/loveletter to 
learn more about the work we are doing to 
keep our beloved community safe.  We will 
keep you in our hearts while we work to create 
a world that is healthier and more just than the 
one we know today. 
Love, 
America’s Black Doctors and Nurses 
Dr. David Carlisle, President, Charles R. Drew 
University of Medicine and Science, Dr. 
Martha A. Dawson, President, National Black 
Nurses Association, Dr. Wayne A. I. 
Frederick, President, Howard University 
Dr. James Hildreth, President, Meharry 
Medical College, Dr. Leon McDougle, 
President, National Medical Association 
Dr. Valerie Montgomery-Rice, President, 
Morehouse School of Medicine. Dr. Randall 
Morgan, President, The Cobb Institute 
Dr. Reed Tuckson, Founding Member, Black 
Coalition Against COVID 
NOTE from CFJ: The SW VA Chapter of the 
National Lawyers Guild has written both the 
Governor and Brian Moran to ensure that the 
vaccine be offered to inmates and staff in a 
timely way.  Mr. Moran wrote:  “ I can assure 
you this is known at all levels of this 
administration as we determine how limited 
supplies of the vaccine are prioritized.” 

 
Respect To The Healers 

A Black woman from North Carolina will go 
down in history for leading the effort to solve 
the COVID-19 pandemic.  Dr. Kizzmekia 
Corbett, a research fellow and scientific lead at 
the National Institute of Health, is on the 
frontlines working with a team of scientists, 
studying Moderna's vaccine, one of the two 
COVID-19 vaccines shown to be effective by 
more than 90 percent.  "I want to make it clear  
that the work that we have been doing for so 
long I personally stand by it, essentially with 
all of my being," said Corbett.  One of the 
reasons is decades of abusive medical tactics 
on Black people dating back to the Tuskegee  
Syphilis Experiment of 600 Black men. 
"I also understand that there are issues of lack 
of trustworthiness. I say it in that way because 
I understand the onus of gaining the public's 
trust lies in the hands of people like me," said 
Corbett. "From the vaccine development 
standpoint and in the institutions where I am 
employed to earn trust that has been stripped 
from people over the course of centuries." 

 
Bills Introduced for Jan 2021 Session 

The process is just starting to bills are trickling 
in:  SJ 272 Constitutional amendment; 
qualifications of voters and the right to vote 

(continued on page 3) 
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process as soon as the IRS makes it available.” 
NOTE:  The DOC may have received your 
check and it is being processed.  The law firm 
will update any news from the IRS.  There is no 
word yet on filing or filing deadlines for 2021. 
It is no longer possible to check status online as 
the IRS has taken the website offline as well. So 
a check might not be on the way or with the 
DOC.   We will keep updating info as we get it. 

 
Another Stimulus Check? 

According to CNET reporting on 12/27/2020: 
“The current law wouldn't prohibit incarcerated 
people from getting a stimulus check”  The IRS 
has appealed the decision to provide checks the 
first time but for now, incarcerated people 
would be entitled to a second stimulus check. 
Also, “With the first stimulus check, if you 
owed child support payments by as much as 
$150, the government gave states the right to 
garnish the amount you needed to pay.  The 
rules surrounding the $600 stimulus check 
would let people in this group hold onto the cash 
without their check being garnished to pay 
overdue child support.”  The IRS will again 
contact DOC facilities. Once the IRS provides 
facilities with forms/info, VADOC will act 
accordingly. Things may change with the IRS 
court filing but now, this is what it seems to be. 

 
A Thought On Recidivism Rates 

By Gwendolyn Burton Green, Fluvanna 
Regarding the latest laws that passed/not. The 
thing that concerns me somewhat pertains to 
myself, and that is -- mental stability or lack of 
--  while serving the given time. Now I do 
understand that statistically we are all entered 
into categories that are supposed to be reviewed 
and ASSUMED whether the chances of 
recidivism is high or low, but what is NEVER 
considered is an individual’s mental capacity to 
process the nature or whatever the crime/s 
were/was and to intelligently accept the 
responsibility for further actions and the 
consequences that would be passed down that 
could result in other occurrences. My view is 
that a long time is not always necessary and can 
OFTEN hurt the person and cause further issues 
that may/may not have been the case. This is 
weighing heavily on my heart as I encounter  
more people and listen to their situations and  
look at what we all face. Sometimes the lengthy  
time spent getting to a lower level is not just 
unnecessary but does more harm than good. I  
hope that one day the views change and they see 
that there is so much more at stake on the 
rehabbing of humans to not consider rethinking 
when a person has truly rehabilitated.  

 
November Parole Stats 

12 paroles granted -- 4 were geriatric release and 
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aunque las cortes federales en Virginia son más 
simpáticas a los prisioneros litigantes que las 
cortes del estado. Para presentar una demanda § 
1983, hay que mostrar tres cosas: 1) Ud. tiene 
una necesidad médica grave, 2) los empleados 
de la prisión mostraron una indiferencia 
deliberada a su necesidad médica grave y 3) la 
indiferencia deliberada a su necesidad médica 
grave causó su herida. Demandas por la mala 
praxis/la negligencia médica. Una demanda por 
la mala praxis es un tipo de demanda por la 
negligencia. Se puede presentar esas demandas 
en la corte del estado. Para presentar un pleito 
de negligencia médica, hay que mostrar tres 
cosas: 1) que el proveedor de servicios médicos 
violó su deber (o no logró) de proveer los 
cuidados dentro de los estándares de cuidados 
aplicables, 2) que Ud. sufrió heridas y 3) que 
sus heridas fueron el resultado de la falta del 
proveedor de administrar los cuidados dentro los 
estándares de cuidados aplicables. La cuestión 
de “los estándares de cuidados” aplicables es si 
su proveedor de servicios médicos actuó como 
actuaría un proveedor responsable en su campo 
bajo circunstancias similares. Establecer los 
estándares de cuidados aplicables casi siempre 
requiere el testimonio de un experto médico. 
Esto significa que esos pleitos pueden ser muy 
difíciles de presentar “pro se”. 
COVID-19 y reclamaciones de seguro de la 
salud. La pandemia de COVID-19 complica las 
regulaciones del seguro de salud. La ley de 
Virginia de resigo de responsabilidad está ahora 
expandida para la protección de trabajadores de 
salud de emergencia. Esta protección es para 
doctores que no sean acusados por muerte y 
lesión durante una emergencia. VA código SS 
8.01. También es muy difícil tener un estándar 
de cuidado porque el tratamiento es nuevo y 
cambia rápido. Por eso es difícil demostrar 
prácticas malas. 

 
The 13th Amendment 

From Senator Merkley and Representative 
William Lacy Clay (D-MO-1):   “[We’ve 
introduced] the Abolition Amendment,  
which would strike the ‘Punishment Clause’ of  
the 13th Amendment in order to finally abolish 
slavery in the United States.  The 13th 
Amendment abolished most—but not  
all—slavery, permitting slavery or involuntary 
servitude “as a punishment for crime.” The 
Abolition Amendment would finally finish the 
job started by the Civil War, Emancipation 
Proclamation, and 13th Amendment and end the 
morally reprehensible practice of slavery and 
forced labor in America, and send a clear 
message: in this country, no person will be 
stripped of their basic humanity and forced to 
toil for someone else’s profit”  
* Write to us if you want a summary of the bill. 

Introduced by Senator Mamie Locke 
 The bill lifts restrictions on qualifications to 
vote for those who have been convicted of a 
felony or adjudicated to be mentally 
incompetent. 
SB 1105 Post-conviction relief; previously 
admitted scientific evidence, report 
Introduced by Senator Stanley.   Provides that 
a person who was convicted of certain 
offenses, upon a plea of not guilty or an Alford 
plea, or who was adjudicated delinquent, upon 
a plea of not guilty or an Alford plea, by a 
circuit court of an offense that would be a 
covered offense if committed by an adult may 
petition the Court of Appeals to have his 
conviction vacated. 
NOTE:  The session starts Jan. 13, 2021 and 
several bills from 2020 were “continued to 
2021” including several parole bills, which 
means they will come up in the session.  There 
will be a flurry of bills introduced ahead of the 
start of the session. 

 
SB 5030 Policing reform; acquisition of 
military property, training of officers in 

de-escalation technique 
We couldn’t fit bill info in the last issue and 
the bill summary is lengthy so if you would 
like a copy, write to us but here is one 
highlight:  Adds law-enforcement officers to 
those persons who are guilty of a Class 6 
felony if they are in a position of authority 
over and carnally know without force, threat, 
or intimidation a person detained or arrested 
by a law-enforcement officer or an inmate, 
parolee, probationer, juvenile detainee, or 
pretrial defendant or post trial offender, 
including those in the custody of a private, 
local, or state law-enforcement agency. In 
addition, the bill adds a person in the custody 
of a law-enforcement officer to the list of 
those persons for whom it is unlawful for a 
person in such authority to commit the offense 
of carnal knowledge.  Bill passed. 

 
The Virginia Prison Justice Network 

Newsletter  
The monthly newsletter is published by the 
Coalition for Justice, PO Box 299, 
Blacksburg, VA  24063   Have a poem or 
thought you’d like published?  Send them! 
Please note: we are not lawyers.  The 
newsletter is sponsored, in part, by the SW VA 
Chapter of the National Lawyers Guild. 

español 
No somos abogados.  Ayudamos a los presos 
con sus quejas durante el encarcelamiento 
¡Ahora tenemos apoyo con el español para 
quejas o preguntas.  ¿Tienes un poema o 
ensayo corto que te gustaría publicar? 
¡Mándanoslas! 

2 were dual release (geriatric/regular parole). 
Time to Sell the Pistons 

Pistons owner Tom Gores also owns the 
predatory prison telecom corporation Securus, 
which is infamous for charging families 
egregious rates to connect with loved ones 
behind bars. His greed has broken up families 
and traumatized children, who are 
disproportionately Black and Brown due to 
racist policing and policies. If Gores cannot 
meet his responsibility to the public, and  
Detroiters specifically, the NBA must step in. 
It  
is their responsibility to ensure that the NBA 
remains a welcoming and safe space for all fans. 
They cannot allow Gores to whitewash his 
active exploitation of Black communities by 
simply saying Black Lives Matter, especially in 
the U.S. city with the highest percentage of 
Black residents. It is critical that the NBA 
remove Gores from its board at this time — and 
until he divests from Securus.  With annual 
revenue of nearly $700 million, Securus is the 
second-largest prison telecom by market share, 
serving 3,400 correctional facilities and 
handling some 240 million calls last year. 
Sign the petition or write the NBA: 
https://worthrises.org/nbagores or NBA 
Headquarters, 645 Fifth Avenue New York, NY 
10022 

 
Right To Appeal 

VA is the only state that does not guarantee a 
right to appeal, allowing circuit court judges to 
make decisions with little oversight or scrutiny. 
Calls for reform have come ever since the Court 
of Appeals was created in 1985. The Supreme 
Court of VA recommended an appeal of right as 
a "long term goal" in 2018.  Gov. Northam 
wants lawmakers to add four judges and support 
staff "to ensure the court can hear more appeals 
cases in a timely manner under an increasing 
workload."  His support for funding the 
proposal as a budget priority for the upcoming 
General Assembly was met with fierce 
opposition by conservatives.  A statement from 
the Virginia Bar Association said that the 
consensus view was in favor of expanding the 
jurisdiction of the Court of Appeals to guarantee 
a right to appeal court cases.  Despite 
opposition, the proposal has strong support from 
lawyers & business groups.  “On a case by case 
basis, it's harmful because if a judge made an 
error in your case you didn't get justice," claims 
Justice Forward Virginia, a non-partisan 
political action committee. .  Write:  Office of 
the Governor P.O. Box 1475 Richmond, VA 
23218.Stay turned!  We’ll keep you updated. 

 
2021 

More  justice, equity, and transformation as we head 
into 2021.  Write:  General Assembly 1000 Bank 
Street Richmond, VA 23219. 

https://worthrises.org/nbagores
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